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Abstract

THE ADEQUACY OF THE LEGAL FARMEWORK
(SYSTEM) FOR REGULATING THE “CAPACITY TO
PERFORM”

A COMPARATIVE STUDY BETWEEN THE POSTTIVE
LAW AND THE ISLAMIC JURSIPRUDENCE

Prepared by: Yusuf Ahmad Ali Mofleh
Supervisor: professor Mohamad Al-Mahasnh

The subject matter of this study is to examine whether the
current legal framework (or system) is adequate enough for
regulating the issue of the “capacity to perform”. It examines the
relationship between the “capacity to perform” and the natural
person’s age; from the day a person is born until his death. In
addition, the subject of a natural person’s capacity to undertake
obligations; the time such capacity commences and ends, have
also been examined. Furthermore, the sources of the “capacity
to perform” have been also studied, these are: awareness,
perception, and discretion. Moreover, the adequacy of the
current legal framework (or system) for regulating the issue of
the “capacity to perform” for non-discerning minors who have
not reached the age of seven years has also been tackled. Also,
the following different stages pertaining to the “capacity to
perform” have been dealt with: the discerning minor, the minor
who is permitted to undertake performance and the age
considered by Law and Sharia adequate for the “capacity to
perform”.

All of the aforementioned have been conducted through a
comparative study between the legal system encompassing the
Jordanian, Iragi, Egyptian and Syrian Civil Codes on the one
hand, and the Islamic Jurisprudence encompassing the Juristic
Judgment Magazine (Al-Majallahatu) and the Islamic
Jurisprudence literature on the other hand.
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The relationship between the mind and both puberty and the
age of majority, an well as, the different impediments to legal
capacity, which impede the natural person’s ability to undertake
performance under both Islamic Jurisprudence and the legal
system, have been examined. A proposal for a standard measure
for legal capacity impediments has been reached in this study.

Finally, the capacity restraints have been examined. This
has been done through comparing them to the impediments of
capacity and anlysing the difference between these two
influences on capacity. The researcher reached several
conclusions and made recommendations on the different subject
matters tackled in it.
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